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FEDERAL ELECTION COMMISSION
Washingtan, DC 20463

CERTIFIED MAIL

RETURN RECEIPT REQUESTED

Nebraska Democratic Party APR 1528
421 S 9th Street :

Suite 233

Lincoln, NE 68508

' RE: MUR 6449

Jon Bruning

Bruning for Senate, Inc. fk/a
Bruning 2012 Exploratory
Committee and Douglas R. Ayer
in his official capacity as treasurer

Jon Bruning Exploratory Committee

Friends of Jor Bruning and Douglas
R. Ayer in his official capnoity
as treasurer (terminated)

Dear Sir/Madam:

This is in reference to the complaint you filed with the Federal Election Commission on
December 30, 2010, and the amendment you filed on June 13, 2011, concerning Jon Bruning and
his campaign committees for United States Senate. The Commission found that there was reason
to believe Jon Bruning violated 2 U.S.C. § 432(e)(1) and 11 C.F.R. § 101.1(a) and that Bruning
for Senate, Inc. f/k/a Bruning 2012 Exploratory Comnnittee and Douglas R. Ayer in his official
capacity asicreasurer (“2012 Cammittee™) violated 2 U.S.C. §§ 433(a), 434(a) and 434(b),
provisions of tha Federal Election Campaign Act of 1971, as amended, (“the Act”) and the
Commission’s regulations. On April 10, 2013, a conciliation agreement signed by counsel fer
these respondents was accepted by the Commission. In addition, the Commission dismissed the
allegation that Jon Bruning Exploratory Committee violated 2 U.S.C. §§ 433(a) and 434(a),
found no reason to believe that the 2012 Committee violated 2 U.S.C. § 441a(f), and found no
reason to believe that Friends of Jon Bruning and Douglas R. Ayer in his official capacity as
treasurer (tertinated) violated the Act. Accordingly, the Commission closed the file in this
matter on April 18, 2013.

Duouments related te tlre case will be placed on the public record within 30 days. See
Statement of Policy Regarding Disclosuee of Closed Enforcement and Related Files,
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68 Fed. Reg. 70,426 (Dec. 18, 2003) and Statement of Policy Regarding Placing First General
Counsel’s Raports on the Public Record, 74 Fed. Reg. 66132 (Dec. 14, 2009). A copy of the
agreement with Jonr Bruning and the 2012 Committee is enclosed for your information. Also
enclosed is the Cammission’s Factual and Legal Analysis that sets forth the basis for the
Commiission’s dsterminations as ta the other respondents in this matter.

If you have any questions, please contact me at (202) 694-1650.
Sincerely,
Mark Allen

Aftorney

Enclosures
Conciliation Agreement
Factual and Legal Analysis
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BEFORE THE FEDERAL ELECTION COMMISS[dN
WIIAPR -9 AN12: Ch

In the Matter of )
) : CrOF Govrn
Jon Bruning ) MUR 64251-'“6(}%;.1_}-:" e
Bruaing for Senate, Inc. f/k/a Bruning 2012 ) '
Exploratory Committee and Douglas R. Ayer )
in his official capacity as treasurer )
CONCILIATION AGREEMENT

This matter was initiated by a signed, sworn, and notaﬁzed complaint. The Federal
Election Commission (“Commission”) found reason io believe that Jan Bmning violated
2US.C. § 432(e)(]) and 11 CF.R. § 101.1(a) and that Bruning for Senate, Inc. f/k/a Bruning
2012 Exploratory Committee and Douglas R. Ayer in his official capacity as treasurer violated
2 U.S.C. §§ 433(a), 434(a) and 434(b) (collectively, “Respondents”) provisions of the Federal
Election Campaign Act of 1971, as amended.

NOW, THEREFORE, the Commission and the Respondents, having participated in
informal methods of ¢conciliation, prior to a finding of probable cause to believe, do hereby agree
as follows:

L The Commission has jurisdiction over the Respondents and the subject matter of
this proceeding, and this agreement has the éffect of an agreement entered pursuant to 2 U.S.C.
§ 437g(a)(4)(A)(D)-

I.  Respaadents have had a reasanable apportunity to demonstrate that no action
should be taken in this matter.

IIL Respondepts enter voluntarily into this agreement with the Commission.

IV. The ;;ertinent law and facts in this matter are as follows:

Background

1. Jon Bruning was a candidate for the United States Senate in Nebraska in the

4837-1174-5299.1
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2008 and 2012 elections. His principal campaign committee for the 2008 election was Friends of
Jon Bruning (“Bruning 2008™). His principal campaign committee for the 2012 election was
Bruning for Senate, Inc. (“Bruning 2012”).

2. On November 19, 2007, Bruning withdrew from the 2008 election.
Respondents contend that Bruning asked the 2008 general election contributors in writing to
redesignate their contributions to Jon Eruning Exploratory Committee *for a future election™ and
advised contributors that they coutd in the alternative receive a refund. Respondents further
contend that all but $4;600 of tlte refunds made was reported to the Commission by Bruning
2008 an its 2007 Year End/Termination Report filed in January 2008.

3. On December 31, 2007, Bruning 2008 transferred its remaining funds,
$677,251.49, to Jon Bruning Exploratory Committee that was established in December 2007 as a
testing the waters account and authorized by Brunihg for the purpose of exploring a possible
future federal candidacy. Respondents contend that all funds transferred to the Jon Bruning
Exploratory Committee were permissible funds and the donors whose contributions comprised
the transfer were reported b.y Bruning 2008 at the time of their original contribution, and that the
portion of the funds from contribut&rs to the 2008 general election was also reported- by Bruning
2012 on its 2011 April Quarterly Report.

4. Between January 1, 2008 and March 22, 2008, Jon Bruning Explozatory
Committee reﬁmded $4,600 to contributors to Bruning 2008. Jon Bruning Exploratory
Committee received bank interest o.n its funds through the remainder of 2008, 2009, and 2010.

5. On November 5, 2010, Bruning opened a “2012 Exploratory Account” for
testing the waters for the 2012 Unitéd States Senate election. On the same date, Jon Bruning

Exploratory Committee transferred $448,349.52 to the 2012 Exploratory Account. On
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December 17, 2010, Jon Bruning Exploratory Committee transferred $162,313.51 to the 2012
Exploratorv Account. i{espondents contend that the funds transferred to the 2012 Exploratory
Account included bank interest on the John Bruning Exploratory Committee funds between 2008
and 2010.

6. Between November 5, 2010, and December 31, 2010, the 2012 Exploratory
Account received an additional $246,604.73 in contributions z.md interest, of which $223,800 Was
itemized contributions.

. 7. On January 3, 2011, Bruning filed a Statement of Candidacy with the- |
Secretary of the Senate for the 2012 election, designating Bruning 2012 f/k/a Bruning 2012
Exploratory-Gommitte.e as his principal campaign committee. Also on J anuary 3, 2011, Bruning
2012 filed a Statement of Organization with the .Secreta.ry of the Se;late, identifying Douglas R. -
Ayer as thie tieasurer of Bruning 2012. The first disclosure report filed by Bruning 2012 was the
2011 April Quarterly Report filed on April 15, 2011.
) Applicable Law
8. The Act provides that an individual seeking'nomina.tiqn for election to
federal office is deemed to be a “candidate™ when he or she reccives contributions or makes
expenditures aggregating in excess of $5,000. 2 U.S.C. § 431(2).
"9, The Act and the Commisuion’s regulations provide that, within fifteen days
of becoming a candidate, an individual x-nust file a Statement of Candidacy that designates the

caﬁdidate’s principal campaign committee. 2 U.S.C. § 432(e)(1); 11 C.F.R. § 101.1(a).

10. The Act requires a principal campaign committée to file a Statement of
Organization within ten days after it has been designated by the candidate. 2 U.S.C. § 433(a).

11. Each treasurer of a political committee shall file periodic reports of the

4837-1174-5299.1
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committee’s receipts and.disburse‘ments with the Commission. See 2 U.S.C. §§ 434(a) and (b).
In the case of a principal campaign committee for a candidate running for the United States
Senate, it must timely file disclosure reports as requi.l_'ed by2U.S.C. §' 434(a)(2).

12. The Commission's “testing the waters™ regulations, 11 C.F.R.

§§ 100.72(a) and 100.131(a), exempt from the definitions of “contribution” and “expenditure”
funds' récéiyed solely for the purpose of determining whether an individual should become a
candidate. The exxmptions do nat apply to funds receivcﬁ or payments made for activities
indicating that an iqdivﬁuﬂ haa decided to become a aandiddte for a particular office or for
activiﬁes.reTéVant to conducting a campalgn Id. These regulations seek to draw a distinction
between acti¥ities directed to an evaluation of the feasibility of one’s candidacy, as distinguished
from conduct signifying that a private decision to become a candidate has been made. See
Advisory-Opinion 1981-32 (Askew). | '

. s4x13, The Commission’s regulations provide that examples of activities
indic'atiné that an individual has decided to become a candidate include, but are not limited to:

raising funds in-exc&ss'of what could reasonably be expected to be used for exploratory activities

. or activities dtsignéd to amass funds to be spent after becoming a candidate; or making or |

autherizing written ar orat sintements that refer to the individual as a cardidute for a particutnr
office. 11 C.F.R. §§ 100.72(b) and 100.131(b).
14. If the individual who had been “testing the waters™ subsequently becomes a

" candidate, funds received or payments made for “testing the waters” are contributions and

expenditures subject to the reporting requirements of the Act. 11 CF.R. §§ 100.72(a)
and 100.131(a). Such contributions and expenditures must be reported with the first report filed

by the principal campaign committee of the candidate, regardless of the date the funds were

4837-1174-5299.1
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received and the payments made. Jd; 11 C.F.R. §§ 101.3, 104.3(2)-(b). Authorized committees
are required to disclose, inter alia, transfers, dividends and interest received, and contribution
refunds disbursed. 2 U.S.C. § 434(b)(2)(E), (b)2)()), (b)(4)(B), (b}(4)(F).

Jon Bruning and Bruning 2012

15. In a November 30, 2010, solicitation e-mail, Bruning stated, “Please help me
defeat Ben Nelson in 2012 by making a contribution today. Tégether we can take back this
coutitry and bring true Nebrasiea values to.Washington.” Bruning’s stafemmnnt demonstrates that
he had decided to be a candidate for federal office.

.16, Accordingly, .Bruning. became a candidate by November 30, 2010, and was
required 16 file a Statement of Candidacy desigm‘lting a principal campaign committee within
fifteen days of that date. Bruning’s principal campaign committee, Bruning 2012, was required
tofilea ﬁaﬁnent of Organization within ten days of Bruning’s timely designation and file
quarterly-disclosure reports thereafter. |

w17, Bmﬁing 2012 was required to file the 2010 Year End Repo;t by January 31,
2011. Bruning 2012 did not file & disclosure report until the 2011 April Quarterly Report on
April 15, 2011.
~V. Respondents committed the following viatations: -

1.  JonBruning violated 2 U.S.C. § 432(c)(l) and 11 C.F.R. § 101(a) by
failing to timely file his Statement of Candidacy after becoming a candidate by November 30,
2010.

2. Bruning for Senate, Inc. f/k/a Bruning 2012 Exploratory Committee
and Douglas R. Ayer in his official capacity as treasurer violated 2 U.S.C. §§ 433(a) and 434(a)

by failing to timely file a Statement of Organization and the 2010 Year End disclosure report.

4837-1174-5299.1
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3. Bruning for Senate, Inc. f/k/a Bruning 2012 Exploratory Committee
and Douglas R. Ayer in his official capacity as treasurer violated 2 U.S.C. § 434(b) by failing to
disclose the financial activity of Jon Bruning Exploratory Committee.

VI L Respondents will pay a civil penalty to the Federal Election Commission

in the amount of Nineteen Thousand Dollars ($19,000), pursuant to 2 U.S.C. § 437g(a)(5)(A).

2. Jon Bruning will cease and desist from violating 2 U.S.C. § 432(e)())
and 11 C.F.R. § 101(a).

.3 Bruning for Senate, Inc. f/k/a Bruning 2012 Ex;iloratory Committee

and boug‘l’a‘ﬁ‘:& Ayer in his official capacity as treasurer will cease and desist from violating

2 U.S.C. §§°433(a), 434(a) and 434(b).

t 4, Bruning for Senate, Inc. f/k/a Bruning 2012 Exploratory Committee

and Dougla$®R. Ayer in his official capacity as treasurer will amend its disclosure reports to

disclose all of the financial activity of Jon Bruning Exploratory Committee pursuant to the Act

anid Commission regulations and as the Commission’s Reports Analysis Division may direct.
VIL.  The Commission, on request of anyone filing a complaint under 2 U.S.C

§ 437g(a)(l) concunjng the matters at issue hrerein or on its own metion, may review compliance
with this agreement. If the Cammission iiclieves that this sgreemant ar ary reqninemmt thereof
has been violated, it may institﬁte 'a civil action for relief in the United States District Court for
the District of Columbia. _ |

* VIII. This agreement shall become .effective as of the date that all parties hereto have
executed same and the Commission has approved the entire agreement.

IX. Respondents shall have no more than 30 days from the date this agreement

4837-1174-5299.1
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becomes effective to comply with and implement the requirements contained in this agreement
and to so notify the Commission. _

X. This Conciliation Agreement constitutes the entire agreement between the parties
on the matters raiseﬂ hérein, and no other statement, promise, or agreement, either written or
éral, made by either party or by agents of either party, that is not contained in this. writien

agreement shall be enforceable.

FOR THE COMMISSION:

Anthony Herman
General Counsel

BY: ' - ?ﬂlﬁl
- Daniel A. Petalas Date !
Associate General Counsel for Enforcement

FOR THE RESPONDENTS:

o

BY: é&)& WM 357820/3

Cleta Mitchell, Esq. : Date
Counsel for Respondents

4837-1174-5299.1
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BEFORE THE FEDERAL ELECTION COMMISSION
RESPONDENTS:  Jon Bruning MUR 6449
Bruning for Senate, Inc. f/k/a Bruning 2012 '
Exploratory Committee and Douglas R. Ayer
in his official capacity as treasurer
John Bruning Exploratory Committee
Friends of Jon Bruning and Douglas R. Ayer
in his official capacit_y as treasurer (terminated)
FACTUAL AND'LEGAL ANALYSIS
L INTRODUCTION
This matter was generated by a complaint filed with the Federal Election Commission by
Laura Wigley, Nebraska Democratic Party, alleging violations of the Federal Election Campaign
Act of 1971, as amended (the “Act™), by Respondents.
II. FACTUAL AND LEGAL ANALYSIS
A. Background
The Complaint alleges that Jon Bruning, a candidate for the United States Senate from
Nebraska in 2012, violated the Act when he triggered candidate reporting requirements in
November 2010 but failed to timely file a Statement of Candidacy with the Commission to
designate his principal campaign committee.! The Complaint further alleges that Bruning’s
committee failed to timely file a Statement of Organization and to timely disclose receipts and
disbursements.

After Bruning registered as a candidate in January 2011 and his committee, Bruning for

Senate, Inc., (“Bnining 20 12" filed its first disclosure report in April 2011, complainant filed

! Bruning lost the May 15, 2012, primary efection for United States Senate.

2 The Bruning 2012 Exploratory Committee, the committee the Commission originally notified, became Jon
Bruning for Senate, Inc., on Janwary 3, 2011, when it filed its Statement of Organization as Bruning's principal
campaign committee. Consequently, the Commission makes determinations as to Bruning for Senate, Inc. fk/a
Bruning 2012 Exploratory Committee and Douglas R. Ayer in his official capacity as treasurer.
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an Amendment to the Complaint. '.The Amendment alleged additional violations related to funds
received from the Jon Bruning Exploratory Committee (“*JBEC™). JBEC is an unregisiered entity
that held funds raised by Bruning’s unsuccessful 2008 campaign for Nebraska’s other Senate
seat. The Amendment alieges that, as a result of the transfer from JBEC, Bruning 2012 may
have received excessive contributions frem contributoss to Bruning’s 2008 campaign and that
not all of the 2008 caui:pﬁgn funds ere acrounted for. It furthor alleges tiet JBEC was required
to register and report as a political conmittee, but has failed to do so.

Respondents deny both sets of allegations. They contend Bﬁming did not become a
candidate in November 2010, but instead was “testing the waters™ for the 2012 election at that
time. They contend he became a candidate only upon timely filing his Statement of Candidacy
on January 6, 2011, and that Bruning 2012 timely filed its Statement of Organization on the same
day.* Finally, Respondents deny that JBEC had to register as a political committee and deny that
Bruning 2012 knowingly accepted contributions in excess of the Act’s limitations. Therefore,
Respondents ask that the Commission dismiss the allegations.?

Based on the available infonnation, the Commission finds reason to beli¢ve that Jon
Bruniug failed to timely file his Sfatcemmt of Candidacy and desigmte his principal campaign

committee and tirat Bruning 2Q12 failad to timely file a Statement of Orgmnization and to

3 The Complaint also alleges that Respondents failed to disclose their activity to the IRS, See Compl. at 1-2,
9-10. This Report will address only the potential viclations of the Act, as the Commission has no jurisdiction over
TRT snetters,

4 Respondents’ filings were postmarked January 3, 2011, which serves as the filing date. See2 U.S.C.
§ 434(a)(5). The Commission will refer to the January 3 date in this Report.

5 The “Regpense and Motian to Dismirs Campinint” was filed an behalf of Bruning’s 2008 comrbittee,
Friemds of Jon Rruning, but the other Respondents subsequently adopted it in its entirety. See Letter from Cleta
Mitchell, Counsel, Bruning 2012 ef al., to Jeff' S. Jordan, Supervisory Attorney, FEC (Mar. 11,2011). The response
to the Amendment to the Complaint, filed with the. Commission on July 18, 2011, was also filed on behalf of all
Respondents. The fact that the initial response is styled as a motion to dismiss does not require any additional
procedural steps for the Commission.
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di§eie§s in full thé teceipts and disburserments asseciated with the eampaign’s testing the walers
activity: The éammiéﬁea dismisses the allegation as t8 FBEC; finds e reasen o believe that
Bruning 3012 knawingly aceapiad exesasive contributions, and finds ne reason te believe that
Bruning 2008 violated the Aet, |

B.  Factual Summary

Jon Bruning was a candidate for the United States Senate from Nebraska in both 2008 |
and 2012, Beuning registered his 2008 prineipal anmpalgn committee, Friends of Jon Bruning
(“Bruning 1;008”), with the Cnmm.ission. On November 19, 2007, Bruning withdrew from the

2011). On Decembet 31,2007, Bmmng 2008

= -

e

“"testmg the waters’ account for a posbele future federal election.” See Bfuning 2008 Ydar End

Report for 2007 at 75; Bruning Atf. 11 8-9, 14. On January 27, 2008, Bruning 2008 filed its
2007 Year End Reportas a tcrming,tion report with the Commission, stating that its residual
funds totaling $677,251.49 were “transferred to an exploratory committee for a future election.”
See Resp., Ex. 7, Letter from Douglas Ayer, Treasurer, Priends of Jon Brunig, to Trawis Zrown,
Reports Apalysis Division (“RAb”), FEC (Jan. 28, 2008). JBEC, the recipient of these finds,
has never registered with the Commission and never filed any disclosure reports. It exists solely
as the name by which Bruning designated the financial account that would hold the funds from
his terminated 2008 campaign for exploratory activitics related to any subsequent campaign.

On No.vember 5, 2010, according to Respondents, Bruning initiated “testing the waters”
activities for the 2012 United States Senate election and Respondents opened a separate “2012

Exploratory Account” for testing the waters. Resp. at 5; Bruning Aff. § 16; Mark Pedersen Aff.
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126 (Feb. 21, 2011) (“Feb. 2011 Pedersen Aff.”).* Also on that date, JBEC transferred
$448,349.52 to the 2012 Exploratory Account. JBEC transferred an additional $162,313.51 to
the 2012 Exploratory Account on December 17, 2010, See 2011 April Quarterly Report of
Bruning 2012 at 251.

On January 3, 2011, Bruning filed a Statement of Candidacy with the Secretary of the ;
Senate for tha 2012 Senate election, designating Bruning 2012 as his prinoipal campaign I
committee. Also on that date, Bruning 2012 filed a Statement of Organization with the Secretary - |
of the Senate. See Resp., Exs. 11-12, On April 18, 2011, Bruning 2012 filed its first disclosure
report, the 2011 April Quarterly Report, disclosing its activity for November 2010 through
March 2011, including its receipt of the November and December 2010 transfers from JBEC,

The Complaint cites press coverage concerning Bruning that commenced on
November S, 2010, and alleges that Bruning was not “testing the waters” but rather was already
acting as a candidate for the 2012 _Senate election. Compl. at 7-9, Exs. B-H (Dec. 30, 2010). For
example, Bruning was quoted in a published article that day, “I want to run. I’'m ready to run.”
Compl., Ex. D. Also included in the Complaint is a November 30, 2010, e-mail solicitation from |
Broning stating, “Please help:ma defeat Ben Nelsan in 2012 by making a contribution today.™
Compl,, Ex. I.

C. Legal Analysis

1. Le licable in “Testing the Waters” Matters
An individual is deemed to be a “candidate™ for purposes of the Act if he or she receives
contributions or makes expenditures in excess of $5,000. 2 U.S.C. § 431(2). Once an individual

meets the $5,000 threshold, he or. she has fifteen days to designate a principal campaign

¢ Pedersen served as assistant treasurer of Bruning 2008 and serves as assistant treasurer of Briming 2012,
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committee by filing a Statement of Candidacy. 2 U.S.C. § 432(e)(1); 11 C.F.R. § 101.1(a).
The principal campaign committee .must then file a Statement of 6rganization within 10 days of
its designation, see 2 U.S.C. § 433(a), and must file disclosuré reports with the Con?mission in
accordance with 2 U.S.C. §§ 434(a) and (b). |

The Commission has established limited exemptions from these thresholds, which permit
an individual to test the feasibility of a campnign for federal office withaut bavoming a cendidate
under the Act. Ccmmonly refetred to as the “testing the waters” exemptians, 11 C.F.R.
§§ 100.72 and 100.131 respectively exclude from the definitions of “contribution™ and
“expeﬁdimre" those funds received, and payments made, to determine whether an individual
should become a candidate.” See 2 U.S.C. § 431(8), (9). “Testing the waters” activities include,
but are not limited to, payments for polling, teléphone calls, and travel. 11 C.F.R.
§§ 100.72(a), 100.131(a). An individual who is “testing the waters™ need not register or file
disclosure reports with the Commission unless and until the individual subsequently decides to -
run for federal office or conducts activities that indicate he or she has decided to become a
cardidate. See id.; see also Adviscry Op. 1979-26.(Grassley). All funds raised ard spent for
“testing the waters” activities are, however, subjeet to the Act’s limitations and prohibitions.
11 C.F.R. §§ 100.72(a), 100.131(a).

Once an individual begins to campaign or decides to become a candidate, funds that were
raised or spent to “test the waters™ apply to the $5,000 threshold for qualifying as a candidate.
11 C.F.R. §§ 100.72(a), 100.131(a). Certain activities may indicate that the individual has

7 The Commission has emphasized the narrow scope of these exemptions to the Act’s disclosure

* requirements. See Explanation and Justification for Regulations on Payments Received for Testing the Waters

Activities, 50 Fed, Reg: 9992, 9993 (Mar. IJ, 1985) (“The Commission has, therefore, amended the rules to ensure
that the ‘testing the waters’ exemptions will not be extended beyond their original purpose. Specifically, these
provisions are intended to be limited exemptions from the reporting requirements of the Act . ..."”).
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decided to become a candidate and is no longer “testing the waters.” In that case, once the
individual has raised or spent more than $5,000, he or she must register as a candidate.
Commission regulations set out five non-exhaustive factors to be considered in determining
whether an individual has decided to become a candidate. An individual indicates that he or she

has gone beyond “testitig the waters” and has decided to become a candidate, for example, by

(1) using geneeal public political advertising to publicize his or her infention to scampaign fer

federal office; (2) raising funds i excess of what could reasonably be expected to be used for
explaratory activities or undertakiné activity designed to amags campaign funds that would be
spent after he or she becomes a candidate; (3) makmg or authorizing written or oral statements
that refer to him or her as a candidate for a particular office; (4) conducting activities in close
proximity to the election or over a protracted period of time; or (5) taking action to qualify for
the ballot under state law. 11 C.F.li. §§ 100.72(b), 100.131(b). These regulations seck to draw a
distinction between activities directed to an evaluation of the feasibility of one’s candidacy, as
distinguished from conduct sigﬁifying that a private decision to becomic a candidate has been
made, See Ad\-/i.s.ory Op. 1981-32 (Askew). ,
2. JauBruning and Bruning 2012 Did Not Timely Regisier and Report
The Complaint alleges that Bruniné triggered candidate reporting requirements no later

than November 5, 2010, based on “his statements and actions” but failed to timely file a

‘Statement of Candidacy with the Commission to desigt'late his principal campaign committee.

Compl. at 7-8. The Complaint further alleges that Bruning’s 2012 committee failed to timely file
a Statement of Organization and to timely disclose receipts and disbursements. id. at 9.
In determining whether an individual has moved from “testing the waters” to candidacy,

the Commission has considered whether the individual has engagéd in activities or made
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statements @hat would indicate that he or she has decided to run for federal office.? Once an
individual engages in these activities, he or she is a “candidate” under the Act, and the “tésting
the waters” exemption is no longer available. In this matter, available information indicates that
Bruning made public statements and conc}ucted activities during November 2010 that indicated
that he had (_iecideii to run as of that tin.te and should have registered with the Commission as
required by tire Act.

The Complaint attaches news articles dating back to approximately 60 days before
Bruning registered as a candidate. In an article published on November 5, 2010 — the first day
of Bruning’s purported “testing the- waters” activities and the day JBEC transferred f4118,349.52
to “Bruning 2012 Exploratory Committee™ — Bruning was quoted, “I want to run. I’m ready to
run” and “I can’t imagine any conditions under which I would not run.” Cofnpl., Ex D, Don
Walton, Bruning Says He 's Actively Exploring a Senate Campaign, LINCOLN J. STAR, Nov. 5,
2010.° Bruning also reportedly declared that while ﬁe bowed out of the 2008 Senate race at the
request of then-President George W. Bush, “that’s not goiﬁg to happen again. I'm not asking
permission. I’mi not asking for 2 blessing.” /d. Bruning is further quoted that he welcomes “a
spirited primary” contest for the Republican namination. /d. In another article, Bruning

repartadly stated that ha still had mnve than $600,000 in foderal campaigh funds from his

s Sse, e.g., MUR 5693 (Atnnsoha) (Comatission found probabie cauie to belicwe thuet indivicual became a
candidate when he sent a solicitation letter that included statements such as “But I have the encrgy, the experience,
and the determination to win this race. And as evidenced by the attached news article, [ am ready to begin fighting
for our future . . . now™; “Every dollar we receive in the next few weeks can help-us prepare for this light against
[incumbent] Scott Garrett™; and “We have come a long way in just a few short weeks. And with your support, we
can go the distance.”). But see MUR 5934 (Thompson) (Commission failed, by a vote of 2-4, to find reason to
believe; and theu voted to dismiss allegations, that Thompsen becams a candidute by muRing statements sueh as “I
can’t nsmewnber exactly tive paint that ! aaid, ‘I'm gting e du this,” but whan I diid, the thing that occested th me
'l’_mn going te tall peante that I am thinking sdout it and see what kind of reactien 1 get fo it,"” nad was quoted as
saym,, that he was “testmg the waters” ahout a min, “but the warers feel pretty warm to me” and “You're cither
running or net running, I think the steps we’ve taken are pretty obvious”). -

MMMMMMHMMMMM
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previous run and thatl he had hired four campaign workers. . Compl., Ex. C, Paul Hammel, Senate
Interest for Bruning, Stenbe_rg. OMAHA WORLD-HERALD, Nov. 6, 2010.'° Bruning reportedly
also stated that his arin;unoement only three days after his reclection as Nebraska Attorney |
General was not meant to scare off other potential candidates, /d !

After Bruning’s reported statements suggesting that he had rmade the decision to run for
éénate — “I wunt to run. I’ ready to zan,” ami “I’m not zsking permission.” --. he mude a
more ;ieﬁnitive staterent an November 15, 2010, when he tweeted “Nebraska State Treasurer
Shane Osborne to chair our campaign.” Compl., Ex. J. Finally, ina Né\llember 30, 2010,
solicitation e-mail, Bruning stated, “Please help me defeﬁt Ben Nelson in 2012 by making a
contribution today. Togethér we can take back this country and Bring true Nebraska values to
Washington.” Compl,, Bx.I '

. That November 30, 2010, solicitation demonstrates that Bruning had by that time
concluded he would run. By soliciting funds to be used to campaign l;tgainst a specifically
named opponent, Bruning made or authoriz;:d a statement that refers to himself as a candidate for
a particular office, emd thus ccrtaitily by this point he was no {onger merely evaluating the

viabifity of his candidacy but had desided to campaign for offitu. See 11 C.F.R.

§§ 100.72(b)(3), 100.131(b)(3). Bruniug’s mesaage is comparable to the solicitation letter at

issue in MUR 5693 (Aronsohn), where the Commission found probable cause ta believe that the

candidate was no longer “testing the waters” after sending a solicitation letter including a

. hitp://www.omaha.com/article/20101 | 06/NEWS01/7) 1069870/202.

u Two other press articles from early November 2010 included in the Complaint report that Bruning had
declarad his candiducy. See Compl., Ex. F, Trainurer-elect Don Stenberg Ponders Semiite Rare, LIMCOLN J. STAR,
Nov. 8, 2010 (“Attorney General Jon' Bruning announced last week he will seek the Republican nomination for the
Senate seat.”); Ex. G, Robynn Tysver, GOP Poll Finds Nelson Vulnerable, Viable, OMAHA WORLD-HERALD,
Nov. 9, 2010 (*So far, only Bruning hac declared his candidacy.”). Neither of these articles contains quoted
statements from Bruning. .
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statement that *‘{e]very dollar we receive in the next few weeks can help us prepare for this fight

against {incumbent] Scott Garrett.” Cf Advisory Op. 1981-32 (Askew) (the “testing' the waters”

"exemption “becomes inapplicable once the public activities of the individual take on a partisan

poiitical quality Which would indicate that a decision has been made to seek nomination for
election, or election, to a Federal office;” conduct of this type “is distinguished from continuing
to tleliberate whether one shauld achunlly seek election Federal oifice.”). Althowgh Brwiing's

sokciiation was semt umder the email letterhead of the 2812 Explosatary Committee, the fext of

_the email indjcates that Bruning had decided to run. See MUR 5693 (Aronsohn) (the use of the

“word “exploratory” in communications that otherwise evidence candidate status does not prevent

the application of the Act’s requirements that the candidate register and report thh the
Commission).

Respondents assert that Bruning was “testing the waters” for the 2012 election as of
November 5, 2010, and only later, “[o]ver the 2010 holidays, [he] made the final decision to seck
the United States Senate seat from Nebraska . . . .” Resp. at 5 (Feb. 22, 2011); Brunihg Aff,

11 16-17. Thus, Respondents contend that when Bruning filed his Statement of Candidacy on
Januury 3, 2011, and his principal cnmpaxgn committee filed its Statement of Ofganiution on the
same day, both were timely. Résp. at 5-6. Respondents do nnt', however, describe their “testing
the waters” activities. Nor do they address the allegations in the Complaint regarding public
statements that indicate Bruning had decided he would be a candidate or the fact that the funds
amassed by the ComxﬁiMe were i'n excess of what would be required to test the waiets.

Relying on Bruning’s November 30, 2010, sqliciiation to collect funds to defeat the -
incumbent, Senator Ben Nelson, as the lates.t date that Bruning became a mdi&te for the 2012

election, he was required to designate a principal campaign committee by filing a Statement of
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Candidacy with the Commission within fifteen days, or by December 15, 2010, at the latest.'?

See 2 US.C. § 432(e)(1); 11 C.F.R. § 101.1(a). Bruning’s principal campaign mmhhbe was.
then required to file & Statement of Organization within te.n days of its designation, orby -
December 25, 2010, at the latest, see 2 U.S.C. § 433(a), and to file its 2010 Year-End disclosure .

report with the Commission, in accordance with 2 U.S.C. § 434(a), by January 31, 2011,

" Bruning did aot file his Statament of Caadidacy with the Commission until January 3, 2011, and

Bruning 2012 did not file its first disclosure repori, the 201 i April Quarterly, until April 15,
2011, Accardingly, the Commission finds reason to beligve that Jon Bruning violated 2 U.S‘.C.
§ 432(e)(1) and 11 C.F.R. § 101.1(a) and that Bruning for Senate, Inc. f/k/a Bruning 2012
Exploratory Committee and Douglas R. Ayer in his official capacity as treasurer violated

2 U.S.C. §§ 433(a) and 434(a)."

n The complaint also alleged that tunds raised by the Bruning 2012 Exploratory Committee, including the
$610,663.03 transferred from the Bruning 2008 campaign, are in excess of what would be required to conduct
“festing the waters” activities, and were instead intended to be used by Bruning’s 2012 campaign. Compl. at 7. The
Commission concludes that Bruning moved from. “testing the waters” into candidate status no later than -
November 30, 2010, based on his public statvments and, therefore, the Commission need not reach these facts.

" The Commission nates that this matter is distinguishable ffom other matters, which were dismissed by the
Commission where & candidate failed to tinrely file a statement of candidacy for longer periods of time. See, e.g.,
MUR 6282 (Prlends df Johst Leo-Smith) (EPS dismlssal where sleaement of cundidacy tlied mare than 30 days line);
MUR 6374 (Roly Arayjo for Congruss) (EPS dismissal where statement of sandiducy filed 60 days Ite). Howover,
these prior matters either did not result in the candidate missing the filing of a scheduled report (Smith), or else
involved a missing repast thet contnined IJktle finasosal activity (Arrojo). Pruning’s failure ta timely file his
stamment of candidacy resulted in the failus of Bruning 2012 to file its 2010 Year-End report at all and to amit over
$850,000 in activity. Accordinaly, the Commission comcludes that the violations in this matter are material and thus
not suited to dismissal as a matter of prosccutorial discretion, _ e

“ Respondents assert that because the Commission did not object to Bruning 2008's transfer of its excess
campaign funds to JBEC at the tinw of the December 31, 2007, transfer, the Commission Is now estupped from
penalizing Respondents fex “ihadvortent or technical errors.” Resp. at 8-9. Thie.résponse does not spocify wliat
potential “evror=” the Commission is assertediy estoppud frem genaliziog, Responddnt tiroussives acknowledge
that “the genural rule is thwt eyuitabie eitoppel is not spplicable dghirst the govemnniont regardless of the actions of
its agents,” Id, at 8. Respondents argue that this matter nierits-an excéption to the rule, ¢iting Zokonogy v. Unim_i
States, 417 F. Supp. 78 (S.D.N.Y. 1976). i that auac, the IBS mnt a letter to a taxpayer requosting o payment “ai
s0@n &s possible" and-suggesting the possibility of alternative arrangaments, hut subsequestly informed the
taxpayer; who had kisen in the haspital, that he waz in defsult. By contrast, the Commission never offesed
Respandents any assurance regarding their aciions. Rather, as noted below, RAD advised Bruning to seek an

' Advisory Opinion on the subject of redesignations of Bruning 2008 general election contributions to JBEC.
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Activity, Including J BEQ s Activity

The Amendment to the Complaint alleges that JBEC was required to disclose its
contributions and expenditures when it triggered political committee status by transferring
$448,349._S.2 to Bruning’s 2012 Senate campaign on November 5, 2010. Amend. Compl. at 3, 5-
6. Respondents state that JBEC was “established in December, 2007 as a testing the waters
account, eutherized by Mr. Bruning for the perpose of explormg & possnble future federal
candidacy,” and that “testing the waters” accounts are not obhgated ta reglstcx and report until
the candidate determmes that he or she is a federal candidate. Resp. at 6; Amend. Resp. at 1-2
(July 18,2011),

Respondents are correct, up to a point. After an individual reaches candidate status,
however, all reportable amounts from the béeginning of the “testing the waters” period must be
filed with the first ﬁnanciél disclosure repori filed by the ;andidate’s committee, even if the
funds were received or expended prior to the current reporting period. See 11 C.F.R.

§8§ 100.72(a),. 100.131(a), 101.3, 104.3(2)~(b).

Acoqrdingly, regardless of when Bruning became a candidute for the 2012 election, his
principel campaign committee, Braning 2012, should have disclosed all of the testing the waters
activity — which here would inelude the aJﬁvity of Bruning’s other exploratory account, JBEC
— on its first disclosure report, the 2011 April Quartcrl&, father than solé!y the transfers that
JBEC made to the 2012 Explorato;'y Account on November §, 2010, and December 17, 2010,
Authorized committees are required to disclose, infer alia, dividends and interest received and

contribution refunds disbursed, as well as all transactions in which they engaged. See2 U.S.C.

Nonetheless, to the extent Respondents assert that the Commission is estopped from penalizing Respondents for o
Bruning 2008's tramafer to JBEC, the Commisnion does not mnalyze whethes the $677,251 transfer was itselfa
violation of the Act,
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§ 434(b)(2X(0), (b).(45(F). Répondents here characterize JBF;C as an exploratory, testing the
waters account, Resp. at 3; Bruning Aff. 1§ 8-9; like the 2012 Exploratory Account, it is.a named
financial account indistinguishable from Bruning 2012, the recipient of the funds, after Bruning
became a candidate, See 11 C.F.R. §§ 100.72(a), 100.131(a). ._'\ccordingly, all transactions from
both exploratory accounts should have been disclosed, not merely the transfer of funds from the
first acconat to the Bruning 2012 account opened iater. As such, Bruning 2012lshuuld ht:we
disclosed these transactions for JBEC as well as Bruning 2012 when it disclosed testing the
waters activity after Bruning became a candidate. See 2 U.S.C. § 434(b); 1 1 C.F.R.

§§ 100.72(a), 100.131(a), 101.3, 104.3(a)-(b).

In view of Bruning 2012’s responsibility to disclose JBEC’s activity, there is reason to
believe that Bruning for Senate, Inc. f/k/a Bruning 2012 Bxplc:)ratdry Committee and Douglas R.
Ayer in his official capacity as treasurer violated 2 U.S.C. § 434(b) by failing to disclose JBEC's
activity on its 2011 April Quarterly Report. In light ;)f this finding, the Commission dismisses
the allegation that the Jon Bruning Exploratory Committee failed to register and report as a

political committee in violation of 2 U.S.C. §§ 433(a) and 334(a).

4. The Bruning 2008 Contributions Transferred
Bruning 2012 -

The Amendment to the Com;;laint alleges that JBEC likely accepted excessive
contributions from contributors whose centributions to Bruning 2008 were transferred to
ﬁruning 2012 through SJBEC. Amend. Compl. at 3-4, 6-7. Respondents deny the allegation.

The available information indicates that Bruning 2012 did not accept excessive contributions in

this manner.
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a. 2008 Primary Election Contributions

The Act limits the amount of contributions by individuals to autﬁodzed committees of a
candidate to $2,300 per election in the-2008 cycle and $2,500 per election in the 2012 cycle, and
no political committee may knowingly accept contributions in excess of these limits. 2 U.S.C.
§§ 441a(a)(l)(A)_, 441a(f). The Amendment to the Complaint allegos that Bruning Zﬁi, on its
2011 April Quacterly Report, failed to identdfy the Broning 2008 contribatars whase funds
comprised the $448,349.52 transfer from JBEC on November 5, ?.dl 0, and that Buning 2012
thereby may have received excessive contrib\'xtio.ns from these contributors if they subsequently
donated to Bruning 2012 for the primary and general elections. Amend. Compl. at 3,
Responﬁents state that these funds are oomprise(.l of contributions for Bruning’s 2008 primary
election plus interest earned on the funds while in the JBEC account.' July 2011 Pedersen Aff.
f22. _

The available information does not indicate that the November 5 transfer resulted in
Respondents accepting excessive c;mtributions. Respondents state, based on a sworn affidavit,
that they rﬁonitored the 2008 donors’ contributions tmnst"emd to Bruning 2012 *to ensure that
any donor who mado cantributionn duﬁng the 2008 cycle do [sic] m1t make contritwtions in the
aggregate which exceed $2500 for the 2012 primary and $2500 for the 2012 gereral atection.”

Amend. Resp. at 2; see also July 261 1 Pedersen Aff, 47 30-31. Other available information

tends to confirm this assertion. For example, in March 2011, Bruning 2012 refunded 32,_300 to

each of two contributors, Peggy Sokol and David Sokol, the amount of their contributions to
Bruning 2008 for the general election, which were itemized in JBEC’s transfer to Bruning 2012,

after they each made the maximum $2,500 contributions to Bruning 2012 on March 2, 2011,

s Bruning 2012’s disclosure report describes the receipt from JBEC as “Transfer of Surplus Funds-No Donor
Item[ization].” Bruning 2012 April 2011 Quarterly Report at 251.

¢
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Under the circumstances, there is no reason to believe that _Respondénts accepted excessive
contributions with respect to the November § transfer.'® |
b. 2008 General Election Contributions

The Amendment to the Complaint states that Brunmg 2012, on its 2011 April Quarterly
Report, properly itemized the $162,100 transfer from SBEC on December 17, 2010, Amend.
dompl. at 3 n.4. Respundents state that these funds are comprised of contributions for Brusting’s
2008 general eleation which were n;designated by the dooars to JBEC, plus-gccrued imerest |
from November and December 2010.'7 July 2011 Pedersen Aff. § 23. The available information
does not suggest that Bruning 2012 has received excessive contributions as a result of its receip.t
of the Bruning 2008 general election contributions, but as noted below, the redesignations to
JBEC present a novel issue. - .

Bruning ended his 2008 campaign in November 2007 and thus did not participate in the

2008 general election, Under the Commission’s regulations, if a candidate does not participate

in the general election, any contributions made for the general election shall be refunded to the

contributors, redesignated, or reattributed in accurdance with the Commission’s regulations.

11 C.F.B. § 102.9(e)(3). Treasurers of autharized committees may roquest a written
redesignation of a contribution by the contributor for a different eleation if certain conditions are
met. 11 C.F.R. § 110.1(b)(5). According to RAD’s c‘ommunication log, Bruning asked if he

could keep the money he received for the 2008 general election despite dropping out of the race.

6 As explained in Foomote 14 above, the Commission is not analyzing the legality of the Nuvember 5
transfer under the Act in this instance. Nor is the Commission opining hete on whether the Act would have
required aggmgatinn of the 2608 and 2012 contribitions.

7 Bruning 2012 itemized contributions from 71 individuals on its 2011 April Quarterly Report at 252-75.
Also on December 17, 2010, Bruning 2012 reccived an unitemized $213.51 transfer from JBEC, which may be the

accrued interest.
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The RAD Analyst told Bruning that typically such money needed to be 'refunded, but that
Bruning’s idea of tedesignating_ the funds to a future election by holding it in an explofat’ory
committee would have to be explored via an Advisory Opinion. RAD Communication Log,
Dec. 11, 2007."® According to Respondents, Bruning asked the 2008 general election
cont_ributors‘in writing to redesignate their contributions to JBEC “for a future election” and
advised ceatributers that they coul& in the altemative receive a refund. Resﬁ. at 3, Ex. 14

(sample- redesignation request); Bruning Aff. § 10; Feb. 2011 Pedersen Aff. § 12. On December

. 31, 2007, Bruning 2008’s transfer of $677,251.49 to JBEC consisted partly of 2008 gen;rd

election contributions “from donors who had not yet requested refunds . . . and others who had
redesignated their contributions to the Bruning Exploratory Account.” Feb. 2011 Pedersen Aff.
917.

The available information does not indicate that Respoﬁdents have accepted excessive
contributions by virtue of the December 17 transfer. As explained above, Respondents state that
they voluntarily monitored the 2008 contributions transferred to Bruning 2012 to make sure they
were not excessive when aggregated with 2012 contributions, and submitted a sworn affidavit to
suppart this assertion, which is also supported by -utix'er evidence."

Acct;rdingly, fhere is no reason to believe tbat Bruning for Senate, nc. tk/a Bruning
2012 Exploratory Committee and Douglas R. Ayer in his official capacity as treasurer violated
2U.S.C. § 441a(f). Finally, because Friends of Jon Bruning, his 2008 campaign committee

" Bruning avers that he “spoke repeatedly to the FEC analyst asvigned ta fhis] campaign in 2007 and aisa
sought expert legal advice in 2007 and 2008 to make certain [he] was doing everything according to the FEC
regulations.” Bruning AfY, §21.

19 As explained in Foomote 14 above, the Commission is not analyzing the legality of the December 17

- transfer under the Act in this instance.
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which terminated in 2008, does not appear to have violated any provision of the Act, there is no

reason to believe that Friends of Jon Bruning violated the Act.



